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By Marc Stier October 30, 2020 

 
The General Assembly of PA Cannot Unilaterally Stop Mail-in Ballots from Being 

Counted 
 

Right-wing advocates and Trump supporters are urging the General Assembly to take action next 

week to override the Pennsylvania Supreme Court decision that allows ballots received after 8 pm on 

Election Day to be counted.  

This would be an appalling attack on the rights of Pennsylvanians to vote and have their vote counted, 

one of the most central rights we have as Americans. 

The PA Supreme Court acted to extend the time to receive mail-in ballots that were mailed before the 

election to protect that right and in response to two threats to the effective return of mail-in ballots, 

the COVID-19 pandemic and the defunding of the United States Postal Service by the Trump 

administration.  

Any action by the General Assembly that does not seek the governor’s approval would also violate 

the Constitution of Pennsylvania, which requires that concurrent resolutions be presented to the 

governor for his approval or veto. That principle was recently reaffirmed by the Court in its decision 

rejecting the General Assembly’s attempt to end Governor Wolf’s emergency orders. 

Those calling on the General Assembly to act say that Article 2, section 1, of the US Constitution— 

“Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, 

equal to the whole Number of Senators and Representatives to which the State may be entitled in the 

Congress”—entitles the General Assembly to act without the approval of the governor. This is a 

misreading of that clause.  

At best, the General Assembly has the right to choose electors and possibly to decide how electors 

should be chosen if there is no other process established in state law to do so. That itself is a 

controversial matter as there is dispute about whether “Legislature” in this clause means just the 

legislative body that holds the primary share of the legislative power in the state or if it refers to the 

entire legislative process, which under the checks and balances system in our state Constitution 

includes the governor and the courts.  

But what is absolutely clear is that once the General Assembly has established by statute, and with 

the approval of the governor, a system for the popular choice of presidential electors, that law must 

conform to the Constitution of Pennsylvania. And thus, that statutorily based system may not be 

changed by the General Assembly acting alone.  

And since the General Assembly has followed both the Constitutions of both the United States and 

Pennsylvania in setting up the system of elections for our state, the Supreme Court of the United 

States also does not have the authority to change our electoral rules.  
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